





SNAPPY SNAPSHOTS

Remodelers lend a hand tO make sure all the kIdS have fun.

Ty Hamerlik, Ty Hamerlik LLC; Matt Cecko, Home Check Plus; Paul Erickson, St. Cloud
Overhead Door; John Mondloch, John Mondloch Construction; Inc.; Kurt Schimnich,
Schimnich Construction, Inc. and Duane Willenbring, Willenbring Construction, Inc.
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LEGAL ADVICE

When You Can Take Back What You Sell

If You Do Not Get Paid
Andrew Steil, Rinke-Noonan

The purpose of this article is to introduce security agreements,
and provide a general overview of how they may help protect
suppliers to ensure payment.

Security Agreements

A “security agreement” is the formal name for the agreement
between a buyer and seller (the person lending the money or
extending credit) which creates a lien on the personal property,
such as appliances, inventory, and goods, in favor of the seller. For
instance, if you are selling a refrigerator to a customer, you can
have the customer agree to give you a lien in the refrigerator. The
lien a seller has on products sold through a security agreement is
formally referred to as a “security interest” in the item.

Some initially balk when I suggest a security agreement because
they feel if selling on credit, they automatically retain lien rights
in the items they sell. This is wrong. Generally, once you sell
something to a customer, regardless of whether the customer
pays in full at the time of sale or is paying you monthly over a
period of time, your rights in the product sold are eliminated at
the time of sale. If you sell a refrigerator on credit, and fail to
have a security agreement, you cannot repossess it.

Obtaining a Security Interest

A security agreement does not need to be long or complicated,
and can be as short as one sentence. A security agreement can
usually be incorporated into your purchase agreement. The
security agreement identifies the item or items that the seller
will have a lien on. However, it is essential that the buyer sign
the document which includes the agreement.

To ensure your lien is protected against other lien claimants
or a bankruptcy filing, you should file a UCC-1 Financing
Statement to “perfect” your lien. While sounding difficult,
a financing statement is nothing more than a form provided
by the state identifying the seller, buyer, and item that has a
security interest on it. It is critical that you have the correct
name of your customer because minor mistakes may cause your
financing statement to be invalid. Your customer does not have
to sign a financing statement. A financing statement is good for
five years but may be continued longer prior to its expiration.
Determining the location to file your financing statement is
beyond the scope of this article.

Often, a debtor will have more than one creditor claiming a lien
on the same property. A seller who properly perfects its lien will
have priority over everyone els'e as a “purchase money security
interest”. To have this protection, a financing statement must

be filed within 20 days of your customer receiving the item. If
you are selling wholesale and your customer is placing your item
into its inventory for resale, there are additional steps to obtain
priority beyond the scope of this article.

Repossession/Replevin

The techniques used to remove the items that you have a lien
on are a replevin or repossession. Repossession is the self-help
technique of taking of an item back without court assistance. A
repossession must be conducted without breaching the peace.
The standard for breaching the peace is low and a breach may
occur if the customer asks you to leave his/her property and
you fail to do so. Additionally, repossession generally allows you
to retake items that are on public land. If an item is stored in
a private structure you are not allowed to break in to take it.
A breach of the peace while repossessing an item can result in
damages being awarded against you.

While repossession does not allow you to enter a structure or
breach the peace, a court procedure is available to better assist
you; replevin. Replevin is a lawsuit asking the court to order the
sheriff to seize the property for you.

The law allows a party with a lien to remove the item from a
structure but the secured party shall reimburse the owner for
the cost of repair of any physical damage caused by the removal.
This does not mean you must reimburse the owner for the
diminution in value to the property. Thus, while lumber might
be impossible to take out because of the damage to the property
in doing so, other fixtures, such as lights and carpet are not.
Items that are not fixtures, such as appliances, furniture, air-
conditioners, etc. are much easier to remove.

Bankruptcy

If you do not have a perfected security interest and your
delinquent customer files bankruptcy you have given away your
product. Bankruptcy generally wipes out “unsecured debts”. A
lien, or “secured debt” in bankruptcy, will either help ensure
payment or the item will be returned to you. A security agreement
is a powerful tool that survives other lenders’ liens, allows you to
get your items back, and even survives bankruptcy. While this
article is intended as an introduction and if you are considering
using a security agreement you should consult an attorney, my
hope is it provides you with an understanding to help protect
your business now so you ensure you are paid later.

© 2009 Rinke-Noonan Law Firm. Andrew Steil is an associate at Rinke-
Noonan in St. Cloud. He practices in the areas creditor/debtor commercial
collections, construction and litigation.
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Jurisdiction 2004 2005 2006 2007 2008 2009

Foley 3 0 1 0 0 0 Single Family New Home
St. Augusta 2 0 1 0 0 0 Building Permit Activi
St. Cloud 4 6 17 8 5 0 g ty
St. Joseph 7 9 2 5 0 0 Compiled with information
Sartell 3 % 10 1 0 1 received from:

Sauk Rapids 4 2 5 1 0 0 '

Whaite Park 9 0 1 0 0 0 AllSpec Services, LLC; the Cities of
Rice 9 4 6 0 0 0 Waite Park, Sartell, Sauk Rapids,
Rockville 0 0 0 0 0 0 St. Joseph, St. Cloud, St. Augusta
Total 27 23 43 15 5 1 d?’lﬂl Roc/ew'l/e‘.




CMBA ANNOUNCEMENTS

Come to the Annual Remodelers

Garage Sale
Saturday, April 25
8-4
Garage Door Store: 900 Division Street, Waite Park
To Donate Items (no clothing please) call CMBA 320.251.4382

Complete your project with a
SECURITY SYSTEM
W 1-888-264-6380

Homes of Our Own Program
CMBA Members

There is still time to get involved. Promote your company,
educate our children on the environment, and create an

-Burglar Alarms
~Temperature Alert

- Carbon Monoxide

interest in the homebuilding career ALL IN ONE. Participate s ecuri ull Witce Caimnicn
in the HOMES OF OUR OWN program which ties in with ol P
National Arbor Day, Friday, April 24®. PO Box 40 - Melrose, MN 56352 - Camera Syvstems

www. heartiandss, com

Contact CMBA to participate: :
320.251.4382 or colleen@cmbaonline.org Tean_‘ Up With Ductz
Breathe Easier and Dust Less Often
FURNACE & DUCT CLEANING CAN
IMPROVE THE AIR QUALITY IN YOUR

HOME!

» Progress with Green Build

» Team up with DUCTZ Indoor Air Professional
Get the construction debris and dust out of the
ventilation system

» Reward yourself with your Builders Club Point

BAM NEWS CONTINUED FROM PAGE 30
BUILDERS

2. House File 239 authored by Representative Gardner: Damages
Cap Lifted. Current law caps damages to a homeowner at the
amount necessary to fix the defect or the difference between the

AFTER

home without defect and the home with defect. This bill would YOU CAN ONLY BE THE BEST AT ONE THING...
allow a homeowner to recover an arbitrary amount in damages THAT’S WHY WE SPECIALIZE IN AIR DUCTS
ranging from various estimates on fixing the home to new living Guaranteed Results and Written Warranty.
conditions for the homeowner. = =
]
Together these two pieces allow a homeowner to be awarded nllc'z :
an unlimited amount in recovery if they prevail in a civil —
litigation. www.ductz.com
3. House File 330 authored by Representative Scalze: Extended (320) 356-7860

Notification Timeline. This bill would allow a homeowner a
full year to report an alleged damage to the builder. The current
law allows six months.

Residential, Commercial, Industrial Restoration

4. House File 362 authored by Representative Knuth: Eliminating ~ 8 b NEILS - FRANZ - CHIRHART
Written Notice. Currently warranty statutes requireahomeowner Nl ATTORNEYS AT LAW
to provide the builder with a written statement acknowledging -l e AR
an alleged damage to new construction or remodeling. Three o « Mechanic Liens and Bond Claims
years ago, BAM passed the Notice and Opportunity to Repair Timothy H. Chirhart,
provision requiring a builder to provide the homeowner with a « Construction Contracts and Litigation
notice offering to inspect and repair an alleged defect. This bill JoAnn W. Evenson,
would eliminate that requirement and protection for both the ¢ Forming and Representing Businesses

homeowner and builder.

Neil C. Franz, « Developing Building and Zoning Law

5. House File 412 authored by Representative Bunn: Warranty

Extension. This bill would extend the warranty period to 12 Andrew D. Hultgren, « Real Estate Buying or Selling
years. Currently statute requires 10 years.
6. House File 420 authored by Representative Laine: Implied Roger D. Neils* * Wills/Trusts
Warranties Written As Express Warranties. This bill would .
*Certified MSBA Real * Estate Planning

waive the term statutory throughout the warranty language and
would make the warranty statutes express warranties. The bill
would require a builder to provide written notice in a contract Your Partners In Building Law & Conltracts
of the express warranty, and if a notice were not provided the EXECUTIVE PLAZA BUILDING 1011 SECOND ST. N. BOX 307
warranty would be assumed implied. ST. CLOUD MINNESOTA 56302

320-253-7130 » 800-324-8290 35

Property Law Specialist






